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J U D G M E N T 

 

1. The instant appeal u/s 374 of Cr.P.C. has been preferred 

by  Sri Shyamal Sarmah (hereinafter referred to as the 

„appellant‟) against the judgment dated 29.5.2012 passed by the 

Learned Sub Divisional Judicial Magistrate, Sonitpur, Tezpur in 

C.R. Case No. 532 of 2007 u/s 138 of NI Act  whereby the 

appellant has been sentenced to (i) pay compensation of 

Rs.5,35,431/- to the complainant Indus Ind Bank Ltd being the 

cheque amount, is to be paid within four months from the date of 

the judgment and in default 6% interest on the said amount till 

realization. 
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2.  Facts of the case, as unfolded in the trial is that Indus Ind 

Bank Ltd, Tezpur Branch represented by its Branch Manager filed 

a petition u/s 138 of the Negotiable Instruments Act stating, inter 

alia, that the appellant/accused issued the cheque being Cheque 

No. 732979 dated 12.09.07 for Rs. 5,35,431/- (Rs Five Lakhs 

Thirty Five Thousand Four Hundred Thirty One) of State Bank of 

India, in favour of the complainant. It has been stated that the 

said cheque was issued by the appellant/accused towards 

discharge of his liability in respect of loan availed by the 

appellant/accused. On 06.11.07, the said cheque was presented 

by the Indus Ind Bank in the HDFC Bank, Tezpur. However, the 

said cheque was returned unpaid vide Cheque Return Memo 

dated 6.11.07, by the State Bank of India , Tezpur Branch, 

showing the reason for return of cheque as “ Insufficient Fund”. 

On receipt of the said information, legal notice u/s 138 of the NI 

Act was issued to the Appellant demanding payment of the 

amount. Upon receipt of the said notice, the appellant/accused 

admitted that he had availed loan, but denied issuance of the 

cheque which was dishonoured towards any legal debt. 

3. Pursuant to the CR Case No. 532 of 2007 being instituted 

by the Respondent on the aforesaid facts, the Appellant/accused 

entered appearance and contested the same. In support of his 

complaint, the authorized signatory of Induslnd Bank Ltd. 

adduced evidence of three witnesses, namely Sri Ranjit 

Prabhakar, Sri Abhijit Kundu and Sri Jatin Kumar Bodo.  

4.    PW 1, Sri Ranjit Prabhakar reiterated the facts of 

issuance of cheque by the appellant, its deposit and subsequent 

return for “Insufficiency of fund”. PW 1 exhibited the Loan 

agreement No. ST0003371 as Ext. 1, Loan agreement No. 

ST0003401 as Ext. 2, Cheque No. 732979 dated 12.09.07 for Rs. 

5,35,431/- of State Bank of India as Ext. 3, Cheque return memo 

as Ext. 4, legal notice as Ext. 5, Postal receipt as Ext. 6, A/D 

Card as Ext 7, Reply of the appellant/accused to the legal notice 

as Ext. 8, Statement of loan No. ST000371 as Ext 9 and 
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Statement of loan No. ST0003401 as Ext. 10. 

5. In cross-examination, PW 1 stated that the complaint case 

was filed by his predecessor who was the head of the Indus Ind 

Bank  at the time of filing of said petition. PW 1 admitted that in 

the complaint petition the following had not been mentioned, that 

is, (i) the actual loan amount (ii) the actual amount of money 

returned by the appellant and (iii) the amount of loan which 

remained unpaid. PW 1 admitted that whenever, a customer 

repaid any amount towards his loan, money receipt is issued by 

the bank. PW 1 denied that few blank cheques were taken from 

the person availing loan from the bank. PW 1 stated that Ext 9 

(Statement of loan account) was prepared on 06.03.09 and in 

Ext 9 the Settlement amount has been reflected as Rs. 

3,27,283/-. PW 1 further stated that in Ext 10 dated 6.3.09 the 

Settlement amount has been reflected as Rs.3,77,562.13.  

6. PW 1 stated that the following money receipts were issued 

by Indus Ind Bank in favour of the appellant, as and when 

payment was received by the Bank from the appellant: 

Loan No. Cheque No. Dated Amount 

ST0003371 RST002916  

 

10.03.05 Rs. 2,50,000/- 

ST000340I RST003016  

 

18.03.05 Rs. 82,000/- 

ST000337I RST004699 18.08.05 
 

Rs. 20,000/- 

ST000340I RST004699 18.08.05 Rs. 20,000/- 

ST000340I RST007761 17.01.06 Rs. 50,000/- 

ST0003371 RST008 

  

06.02.06 Rs. 65,000/- 

ST000340I RST018371  
 

23.02.07 Rs. 50,000/- 

Both partly RST026065 
   

 

31.03.08 Rs. 20,000/- 
(ten thousand 

in each ac) 

 

7. PW 1 stated that since he was not in office on the date of 

institution of the complaint, he could not say as to whether the 



Page 4 of 8          Criminal Appeal No.30 (S-2) of 2012 

 
 

appellant/accused had filled up the cheque which was 

dishonoured. PW 1 denied the suggest that that Ext 3 was not 

written by the appellant/accused and that false litigation was 

instituted against the appellant.   

8. PW 2, Sri Abhijit Sharma, Branch Manager of HDFC Bank, 

Tezpur also deposed in a similar manner and proved the fact of 

dishonour of cheque. PW 2 exhibited Ext 11, Register of 

dishonour of cheque wherein the details of the dishounour of the 

cheque in question was recorded. In cross-examination, he 

admitted that he had not brought the cheque clearing register in 

the Court.  

9. PW 3, Sri Jatin Kumar Bodo, Branch Manager, SBI, Tezpur 

proved the Cheque Return Memo (Ext 4) and Ext 11 Return 

register book. He was duly cross-examined by the appellant.  

10. It is pertinent to mention here that complaint petition was 

filed by Sri Abhijit Kundu, however, the said Officer having been 

transferred, his successor in office, Sri Ranjit Prabhakar filed 

evidence on affidavit and was cross examined.  

11. The appellant/accused filed defence evidence. The 

appellant in his evidence on affidavit stated that that the 

appellant had availed two loans from Ashok Leyland Finance Co 

Ltd (which was subsequently merged with the complainant bank) 

being Loan No. ST000337I and Loan No.ST0003401. The 

appellant stated that amounts of Rs. 234615/- and Rs.255926/- 

respectively were repaid by him till 30.11.2006. Thus as on 

1.12.2006 an amount of Rs. 163198/- and Rs.14187/- 

respectively were the balance amount payable by the appellant 

towards his loan. 

12. The appellant stated that on receipt of notice dated 

23.10.06 towards Loan account No. ST0003371, demanding an 

amount of Rs.91,098/-, the appellant deposit Rs.13,700/- on 
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27.10.06. 

13. The appellant stated that the amount as reflected in the 

cheque (Ext 3), was not due from him to the 

complainant/Respondent and thus the question of the appellant 

having issued the cheque in discharge of his liabilities does not 

arise. The appellant has stated that cheques taken as security 

was utilized by the complainant/respondent and arbitrary amount 

was filled up and presented for collection. In support of its plea, 

the appellant exhibited Statement of Accounts for the two loans 

as on 11.1.07 as Ext A and B, Repayment schedules as Ext C and 

D, demand notice dated 23.10.06 as Ext E, receipts of payment 

of installments as Ext F to L.  The appellant was duly cross 

examined.  

14. Ld Counsel for the Appellant while reiterating the grounds 

of challenge in the Memo of Appeal submitted that the appellant 

having successfully discharged the burden of rebutting the 

presumption in favour of the complainant, the impugned 

judgment of conviction is liable to be reversed. 

15. Ld Counsel for the Respondent on the other hand 

submitted that Ld Trial Court had rightly held that the appellant 

was not successful in proving its plea of non existence of the 

amount of debt shown in the cheque and hence the burden of 

rebuttal not having been discharged by the appellant, the Ld Trial 

Court rightly convicted the appellant. 

16. This Court has given its anxious consideration to the rival 

submissions. In the case at hand, the appellant has contended 

that the appellant having made payments of about Rs.5,57,000/- 

towards total loan amount of Rs.7,96,000/- (Principal amount), 

the amount reflected in the cheque in question was never due 

from the appellant to the respondent. The appellant has stated 

that the respondent utilized one of the cheque kept as security by 

the respondent and after filing up an arbitrary amount, got the 
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same dishonoured. The contention of the appellant having paid 

total amount of Rs.5,57,000/- towards the said two loans is 

proved vide the Money receipts exhibited by the appellant and 

not disputed by the respondent.  

17. In order to appreciate the attempt on the part of the 

appellant to contend that the amount of 5,35,431/-, was, in fact 

not due on the date of issuance of the cheque, this Court has 

carefully scrutized the Statement of Accounts being Ext 9 and Ext 

10 exhibited by the respondent. 

18. From a bare perusal of Ext 9, statement of account in 

respect of Loan Account No. ST000337I as on 6.3.3009 it is seen 

that an amount of Rs. 1,72,174/- was the amount “Overdue” 

from the appellant in respect of the said loan account. Again from 

Ext 10, statement of account in respect of Loan Account  

No.ST0003401 as on 6.3.3009 it is seen that an amount of Rs. 

2,12,407.93 was the amount “Overdue” from the appellant.   

19. It is to be noted that two other amounts being Rs. 

3,27,283/- and Rs.3,77,562.13 are reflected in Ext 9 and Ext 10 

and they have been shown as “Settlement Amount”. It is but 

natural that the said two figures cannot whimsically be taken to 

be the amount due from the appellant, the latter having been 

calculated till March, 2009 whereas the cheque in question was 

issued on 12.9.2007. Hence the said two amounts, cannot under 

any circumstances be taken to be the amount due from the 

appellant to the respondent.  

20. An attempt has been made by the respondent to justify 

the amount of Rs. 5,35,431/-mentioned in Ext 3 cheque through 

PW 1 who has stated that the same includes elements of penal 

interest etc which seems to have found acceptance by the ld Trial 

Court. In the considered view of this Court, the latter cannot be 

accepted.  
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21. Nothing has been placed on record by the respondent 

bank to show that the respondent bank had assessed and 

quantified the legal dues recoverable from the appellant and the 

amount as reflected in the cheque dated 12.9.2007 was the 

actual amount/part amount, payable by the appellant towards 

discharge of the appellant‟s loan liabilities. The contention of the 

appellant that arbitrary amount was filled up by the bank and 

that the amount of Rs. 5,35,431/- was not payable by him, has 

not only been proved by the respondent through various receipts 

of payment exhibited by the appellant and the Statement of 

Account of the Respondent Bank exhibited as Ext A and Ext B, 

but the same is also apparent from the Respondent‟s documents 

exhibited as Ext 9 and Ext 10. 

22. The Hon‟ble Gauhati High Court in Manik Lodh –vs- State 

[2007 (3) GLT 207] has laid down that the accused in a given 

case may rebut the presumption envisaged under section 139 of 

the N.I. Act in cross examination or by leading evidence. In the 

case at hand a careful scrutiny of the documents placed on 

record by the complainant/respondent bank itself reveals that the 

Respondent Bank has failed to place any document on record to 

show that the amount of Rs. 5,35,431/-  as reflected in the Ext 3 

cheque, was the due and receivable from the appellant. There is 

no evidence on record which connects the figure being Rs. 

5,35,431/-, to be the actual amount / or part amount due from 

the appellant to the respondent.    

23. Thus the contention of the Appellant/accused that he did 

not have legally enforceable liability of the amount of Rs. 

5,35,431/- towards the  Respondent/complainant and, as such, 

he could not have issued the cheque stands proved. No doubt 

that cheques held towards security can be en-cashed by the its 

holder but in such cases too, the amount due, needs to be clearly 

quantified and assessed, a feature which is conspicuously absent 

in the instant case. 
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24. In the result, this appeal is allowed. The impugned 

judgment dated 29.5.2012 passed by the Court of Learned Sub 

Divisional Judicial Magistrate, Sonitpur, Tezpur in C.R. Case No. 

532 of 2007 is hereby set aside. The Appellant/accused, Sri 

Shyamal Sharma is acquitted of the charge u/s 138 of the 

N.I.Act, 1881 and set at liberty. 

25. The bail bond executed by the Appellant/accused and his 

surety before the Trial Court stands extended for another six 

months u/s 437A CrPC. 

26. Let the case record of C.R. Case No. 537 of 2007 be sent 

back forthwith to the Court of Learned Sub Divisional Judicial 

Magistrate, Sonitpur, Tezpur along with a copy of this judgment. 

 Given under my hand and seal of this Court on this the 

16th day of September, 2014. 

  

     Additional Sessions Judge No. 2 

                       Sonitpur, Tezpur. 


